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I.
IN A NUTSHELL

· Whether or not processing of so-called “secondary materials” is subject to Subtitle C management rules, or some portion of those rules,  is referred to as the “definition of solid waste”—or DSW—issue.

· Issue arises from Congress’s incorporation of the term “discarded material” in RCRA’s definition of the term “solid waste.” 42 U.S.C. § 6903(27).  

· Courts have generally upheld EPA’s RCRA jurisdiction to allow the Agency to regulate “recycling” processes on the basis of the “discard” concept, but have held that simply because a material is not immediately reintroduced into a process, a material may not be deemed “discarded.”

· EPA has divided recycling into two categories: “use or reuse” and “reclamation.”

· The distinction is critical, because the category in which a process falls generally determines whether the material has to be managed in accordance with Subtitle C rules.  Generally speaking, “use or reuse” of a secondary material does not subject the material to regulation under Subtitle C, while “reclamation” does.  There are noteworthy exceptions.

· And there are circumstances under which a material is captured within the DSW, but EPA has either (i) exempted the material from Subtitle C regulation (perhaps conditionally), or (ii) subjected it to alternative management requirements.

II.
STATUTORY, REGULATORY, AND JUDICIAL CONTEXT


A.
Statute
RCRA § 1004 (27) definition of “solid waste” to include “discarded material.”


B.
Rules
1.
Initial Rule, 45 Fed. Reg. 33,090-95 (May 19, 1980). 

2.
Overhauled DSW Rule, 50 Fed. Reg. 614 (Jan. 4, 1985)

3.
LDR Phase IV Rule, 63 Fed. Reg. 28,556 (May 26, 1998)

4.
Materials Reclaimed in a Continuous Process Within the Same Industry, 68 Fed. Reg. 61,557 (Oct. 28, 2003)  

5.
Supplemental Proposed Rule, Revisions to the Definition of Solid Waste, 72 Fed. Reg. 14,172 (Mar. 26, 2007); Revisions to the Definition of Solid Waste, Final Rule, 73 Fed. Reg. 64,717 (Oct. 30, 2008)

C. 
Decisions
1.
American Mining Congress v. EPA, 824 F.2d 11,177 (D.C. Cir. 1987)

EPA erred in “seeking to bring materials that are not discarded or otherwise disposed of within the compass of ‘waste’”.  824 F.2d at 1178

2.
American Petroleum Institute v. EPA, 906 F.2d 729 (D.C. Cir. 1990)

K061 (emission control dust from steelmaking) is a solid waste, even where sent to a metals reclamation facility, at least where that is the treatment method required under EPA's land disposal restrictions program. 

3.
American Mining Congress v. EPA, 907 F.2d 1179 (D.C. Cir. 1990)

Listed wastes managed in units that are part of wastewater treatment units are discarded materials (and solid wastes), especially where it is not clear that the industry actually reuses the materials. 

4.
Owen Electric Steel Co. v. EPA, 37 F.3d 146, 150 (4th Cir. 1994)

Slag held on the ground untouched for six months before sale for use as road bed could be a solid waste.

5.
American Petroleum Institute v. EPA, 216 F.3d 50, 57-58 (D.C. Cir. 2000)

EPA potentially had jurisdiction over oil-bearing wastewaters recycled at petroleum refineries, although in the rule under review EPA failed to provide a rational basis for asserting jurisdiction. 

6.
Association of Battery Recyclers v. EPA, 208 F.3d 1047 (D.C. Cir. 2000)


Agency not entitled to regulate on basis that material was not immediately re-introduced into process.

7.
Safe Food and Fertilizer v. EPA, 350 F.3d 1263 (D.C. Cir. 2004)

“We have never said that RCRA compels the conclusion that material destined for recycling in another industry is necessarily ‘discarded.’  Although ordinary language seems inconsistent with treating immediate reuse within an industry’s ongoing industrial process as a ‘discard,’ the converse is not true.”  
III.
WHAT IS A SECONDARY MATERIAL?


A.
40 C.F.R. § 261.2(c), Table 1 List

1.
Spent Materials, § 261.1(c)(1).

2.
Sludges,  § 261.1(c)(2), 260.10.

3.
By Products, § 261.1(c)(3).  

4.
Scrap Metal,  § 261.1(c)(6)


B.
By-Products Versus Co-Products
“By-products” that are being recycled, but not “co-products,” are included in the DSW, § 261.1(c)(3), and are subject to the general rules regarding whether recycling is subject to Subtitle C regulation discussed below.

C.
Inherently Wastelike, § 261.2(d)(1), (2)

IV.
Use or Reuse Versus Reclamation

A.
General Rule
1.
EPA’s DSW rule divides the universe of recycling operations into “reclamation” or “use or reuse.” § 261.1(c)(7).  

2.
Generally, forms of recycling that involve “reclamation” fall within the DSW and are regulated.  § 261.2(c)(3).  

3.
“Use or reuse” of secondary materials without reclamation, either as an ingredient in an industrial process to make a product or as an effective substitute for a commercial product, falls outside the DSW, unless the use or reuse is specifically excepted or is a sham. § 261.2(e)(1)(i), (ii), (iii).


B.
Use or Reuse

1.
Defined, § 261.1(c)(5)

2.
Not Subject to Regulation Under Subtitle C

a.
used or reused, without reclamation, as an ingredient in an industrial process to make a product, § 261.2(e)(1)(i);

b.
used or reused as an effective substitute for a commercial product, § 261.2(e)(1)(ii);

c.
returned to the original process from which it was generated, without reclamation, as a substitute for raw material feedstock, § 261.2(e)(1)(iii); and

d.
returned to the original production process from which it was generated with prior reclamation, provided that the material is stored only in tanks for not more than one year and the entire process is enclosed through pipes or other conveyances, § 261.4(a)(8)
C.
Reclamation
1.
Defined, § 261.1(c)(4)

2.
Generally Subject to Subtitle C Regulation,  § 261.2(c)(3).  

V.
EXCEPTIONS TO THE GENERAL RULE THAT “USE OR REUSE” IS  NOT SUBJECT TO SUBTITLE C
A.
Use in a Manner Constituting Disposal, § 261.2(c)(1)
1.
Defined, § 261.2(c)(1)(i)

2.
Single Active Ingredient Commercial Chemical Product Exception, § 261.2(c)(1)(ii).

B.
Speculative Accumulation
Failure to recycle or transfer to another site for recycling, 75 percent by weight or volume of the material accumulated within a calendar year.  § 261.1(c)(8)

C.
Burned for Energy Recovery/Used to Produce a Fuel, § 261.2(c)(2)

VI.
EXCEPTIONS TO THE GENERAL RULE THAT RECLAMATION IS SUBJECT TO SUBTITLE C
A.
Industry Specific Exceptions
1.
Excluded Scrap Metal 


a.
Exclusion

(1)
§ 261.2(c), Table 1 explicitly references Excluded Scrap Metal

(2)
§ 261.4(a)(13) excludes Excluded Scrap Metal being recycled
b.
Definitions, § 261.1(c)(9) – (12)

2.
§ 261.4(a) Exceptions
B.
Proposed Exception for Materials Reclaimed in a Continuous Process Within the Same Industry, 68 Fed. Reg. 61,557 (Oct. 28, 2003)

1.
 “Today's proposal would exclude from the RCRA regulatory definition of solid waste hazardous secondary materials that are generated and reclaimed in a continuous process within the same industry.”  68 Fed. Reg. 61,564.  
2.
Codified 4 “Legitimacy Criteria” (see Section VII, below)

C.
Revisions to the Definition of Solid Waste, Final Rule, 73 Fed. Reg., 64,668 (Oct. 30, 2008)

1.
Once again, the entire focus is on that subset of hazardous secondary materials that are currently subject to waste management regulation when they are recycled by being reclaimed.  Proposed Rule, 72 Fed. Reg. 14,173, col. 3.
2.
Reclamation Exceptions

a.
Legitimate Reclamation by Generator

(1)
In Non-Land-Based Unit, § 261.2(a)(ii) (73 FR 64,760, col. 3), allows inter-facility transfers if certified to be under common ownership, § 260.10 (73 FR 64,757, col. 3) 

(2)
In Land-Based Unit, § 261.4(a)(23) (73 FR 64,760, col. 2), requires containment

b.
Conditional Exclusion for Transferred Materials, § 261.4(a)(24) (73 FR 64,761, col. 1)
(1)
Generator Conditions – inquiry into legitimacy of process and safe management, § 261.4(c)(24)(v) 

(2)
Reclaimer Conditions – safe management of residuals and financial assurance, § 261.4(c)(24)(vi) (73 FR 64,762, col. 2)
c.
Petition Process for Non-Waste Determinations, §§ 260.30, 260.33, & 260.34 (73 FR 64,758, col. 2) - show material not “discarded” so not a waste
3.
Legitimacy Criteria - reclassified 4 criteria from Oct. 2003 Proposal into mandatory & non-mandatory (see next section)

4.
On January 29, 2009, Sierra Club and Earthjustice Petition for Reconsideration, and Simultaneously Filed Judicial Petitions for Review with the DC Circuit (Docket No. 09-1041)

a.
On Sept. 7, 2010, EPA and the environmental petitioners reached a settlement; whereby EPA agreed to prepare a proposed rule by June 30, 2011 that would revise the 2008 Final Rule


b.
See EPA, Proposed Rule, Definition of Solid Waste, 76 Fed. Reg. 44094 (July 22, 2011), which:

· Replaces the transfer-based exclusion with alternative RCRA Subtitle C regulations for hazardous recyclable materials;

· Revises the generator-controlled exclusion (i.e. with respect to the containment standard, and adding notification, record-keeping, and documentation requirements); and

· Revises the procedure for variance and non-waste determination petition process.

· See also Revisions to the Legitimacy Criteria (next section)

VII.
LEGITIMACY CRITERIA

1.
Basic Concept

1.
Regardless of how all the foregoing applies to a material, there is an overlay of whether the recycling is legitimate (or a sham) that is determined through the application of a multi-factor test.  If the material fails the test, then its processing will be subject to Subtitle C.

2.
This is balancing test based on case-by-case considerations.  


B.
Longstanding Guidance

Memorandum From Sylvia K. Lowrance, Director, Office of Solid Waste, to Hazardous Waste Management Division Directors, F006 Recycling (April 26, 1989) (OSWER Directive 9441.1989(19))

1.
Is the secondary material similar to an analogous raw material or product?

2.
What degree of processing is required to produce a finished product?

3.
What is the value of the secondary material?

4.
Is there a guaranteed market for the end product?

5.
Is the secondary material handled in a manner consistent with the raw material it replaces?

6.
Certain other factors, including the process’s economics (e.g., is more revenue derived from charging for material management or from sale of the product) and whether toxic constituents are necessary for the product or are just “along for the ride.”

C.
October 2003 Proposed Rule, Proposed § 261.2(h)

D.
October 2008 Final Rule

1.
Mandatory: “Core of Legitimacy”

a.
“provides a useful contribution to the recycling process or to a product or intermediate of the recycling process, and the recycling process must produce a valuable product or intermediate,” § 260.43(b) (73 FR 64,759, col. 2)

b.
“The product or intermediate is valuable” if, § 260.43(b)(2) (73 FR 64,759, col. 3)
2.
Must Be Considered but Not Necessarily Satisfied

a.
Management of Hazardous Secondary Material, § 260.43(c)(1) (73 FR 64,759, col. 3)
b.
Presence of Hazardous Constituents in Product, § 260.43(c)(2)
3.
But see EPA, Proposed Rule, Definition of Solid Waste, 76 Fed. Reg. 44094 (July 22, 2011), which in addition to revising the reclamation exclusions also makes proposed changes to the application of the Legitimacy Criteria by:

· Apply the legitimacy provision to all hazardous secondary material and hazardous waste recycling;

· Making all four factors in the legitimacy provision mandatory;

· Revising the legitimacy factors (i.e., adding “or in an equally protective manner” to the management of analogous/secondary raw material standard, and changing the standard for toxics within recycled materials to levels “comparable or lower than” those in analogous products); and 

· Requiring recyclers to document legitimacy determinations
E.
Application of Legitimacy Critieria 

1.
In re: Marine Shale Processors, 81 F.3d 1371 (5th Cir. 1996).  

2.
Land Disposal Restrictions; Treatment Standards for Spent Potliners From Primary Aluminum Reduction (K088) and Regulatory Classification of KO88 Vitrification Unit, 65 Fed. Reg. 42,937 (July 12, 2000).

VIII.
SECONDARY MATERIAL PROCESSES FOR WHICH THE SUBTITLE C RULES ARE RELAXED

A.
Basic Rule

If a recycling operation is captured within the DSW, then the process is subject to the Subtitle C rules, § 261.6(a)(1).

B.
Materials That Are Captured by DSW Rule, but Exempt From Subtitle C Regulation
1.
Industrial ethyl alcohol

2.
Scrap metal, § 261.6(a)(3)(ii)

3.
Waste derived fuels from refining processes

4.
Unrefined waste derived fuels and oils from refining processes

5.
Petroleum coke

6.
Recyclable materials used in a manner constituting disposal, § 266.20

a.
Non-fertilizer UCD Materials, § 266.20(b)

b.
2002 Zinc Fertilizer Rule, § 266.20(d), 67 Fed. Reg. 48,934 (July 24, 2002).

(1)
Conditional exclusion for legitimate recycling into zinc micronutrient fertilizers.  

(2)
Rule establishes contaminant limits (“product specifications”) for lead, cadmium, arsenic, mercury, and chromium for fertilizers made from secondary hazardous materials to take advantage of the condition exclusion.

(3)
Other conditions 

C.
Materials That Are Subject to Alternate Management Rules, § 261.6(a)(2)

1.
Hazardous wastes burned for energy recovery in boilers and industrial furnaces that are not regulated as specified, Part 266, Subpart H
2.
Recyclable materials from which precious metals are reclaimed, Part 266, Subpart F
3.
Spent lead-acid batteries that are reclaimed, Part 266, Subpart G
IX.
ILLUSTRATIONS
A.
Basel Action Network v. MarAd, 2005 U.S. Dist. LEXIS (D.D.C. 2005) (Navy “ghost fleet”)
B.
In the matter of General Motors Automotive, Docket No. RCRA-05-2004-0001 (Office of the EPA Administrator, Mar. 30 2006) (GM paint sludge
C.
Proposed Rule, Criteria for the Safe and Environmentally Protective Use of Granular Mine Tailings Known as “Chat, 71 Fed. Reg. 16,729 (Apr. 4, 2006)

D.
Howmet v. U.S. EPA, Civ. A. No. 07-1306 (D.D.C Sept. 29, 2009)
E.
Proposed Development of “Hybrid” Regulations for “Coal Combustion Waste”
DEFINITION OF SOLID WASTE (“DSW”) ANALYTICAL FRAMEWORK

Is the processing of a hazardous secondary material 

subject to full Subtitle C regulation?

	Question
	Rule

40 C.F.R. §

	Is the material a “secondary material”?
	261.2(c), 

Table 1

	Is the material a “co-product”?
	261.1(c)(3)

	Has EPA designated the material as “inherently wastelike”?
	261.2(d)(1)

	Is the material being “used or reused” or “reclaimed”?
	261.1(c)(5), 261.1(c)(4), 261.2(e)(1), 261.2(c)(3)

	Is the material being “used in a manner constituting disposal” (“UCD”)?
	261.2(c)(1)(i),

261.2(e)(2)(i)

	Does the material fall within the exception to UCD?
	261.2(c)(1)(ii)

	Is the material being “speculatively accumulated” before it is “used or reused”?
	261.1(c)(8),

261.2(e)(2)(iii)

	Is the “use or reuse” of the material “burning for energy recovery” or “use to produce a fuel”?
	261.2(e)(2)(ii)

	If the material is being “reclaimed,” does it fall within any of the existing exclusions from the DSW for reclaimed materials?
	261.2(c), Table 1; 261.4(a)

	Does the reclamation process qualify under any of the exclusions in the October 2008 final rule (i.e., legitimate reclamation by generator, conditional exclusion for transferred materials, petition process for non-waste determination)?
	261.2(a)(ii), 261.4(a)(23), 261.4(a)(24),
260.30, .33, .34

	How does the process hold up to the application of EPA’s “legitimacy criteria,” either as articulated in the 1989 memorandum or as newly articulated in the October 2008 final rule?
	OSWER Dir. 9441.1989(19), 260.40(b) & (c)

	If the secondary material is captured by the DSW rule, has EPA nonetheless exempted it from Subtitle C regulation?
	261.6(a)(3), 266.20(b), 266.20(d)

	If the secondary material is captured by the DSW rule, has EPA subjected it to alternative management standards?
	261.6(a)(2), 266
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