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Overview

• Background & purpose of CWA
• Key Definitions
• Permitting sections (  402, 404)
• Water quality standards (  303)
• Enforcement (  309, 505)





Wetlands Matter

• Filter pollutants

• Absorb floodwaters

• Protect against erosion

• Prevent sedimentation

• Provide critical habitat

• Recharge groundwater

• Store carbon



Rivers & Streams Matter

• Provide clean 
drinking water

• Protect against 
floods and erosion

• Filter pollutants

• Provide wildlife 
habitat

• Transportation to 
downstream waters



A Brief Clean Water Act History



Pre-Clean Water Act

• Rivers and Harbors Act (1899)

• Federal Water Pollution Control Act (1948)

• Some other laws
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Results of  pre-1970s water quality laws:

• Development of  some regulatory programs and treatment systems;

• Some improvements in water quality:

• But…

“[I]n the late 1960s, appalling conditions afflicted countless streams 
and lakes across the country. For more and more Americans, water 
pollution was becoming intolerable.”

William L. Andreen, The Evolution of  Water Pollution Control in the United States - State, Local, and Federal Efforts, 1789-1972: Part I, 
22 Stan. Envtl. L.J. 145, 198 (2003).



Cuyahoga River Fire



Federal Water Pollution Control Act 
Amendments (1972)
aka the Clean Water Act (33 USC  1251-1388)

Section 101:

estore and maintain the chemical, physical, 

National goal: 

Discharge of 
pollutants 
eliminated by 
1985

Interim goal: 

Water quality that provides for 
the protection and propagation 
of fish, shellfish, and wildlife and 
for recreation by July 1, 1983

(33 USC  1251; 40 CFR  131.2)



Key Provisions & Definitions

Section 301: 

Unless authorized by 
specific provisions of 
the CWA, the 
discharge of a 
pollutant is unlawful.

(33 USC  1311)







redged spoil, solid waste, incinerator residue, 
sewage, garbage, sewage sludge, munitions, 
chemical wastes, biological materials, 
radioactive materials, heat, wrecked or 
discarded equipment, rock, sand, cellar dirt and 
industrial, municipal, and agricultural waste 

(33 USC  1362)



Any addition of any pollutant to navigable waters 
or the ocean from any point source

Navigable waters are waters of the United States, 
including territorial seas

Point sources are any discernible, confined, and 

or may be discharged

(33 USC  1362)



Point sources



Nonpoint Sources:

- agricultural stormwater runoff
- return flows from irrigated agriculture.
- sources not involving a discrete conveyance.



Point source permitting -  402

National Pollutant Discharge Elimination 
System (NPDES)

Permit conditions:

Monitoring, 
reporting, 
testing methods

Technology- 
based effluent 
limits

(33 USC  1342)

Key = Disclosure of pollutants

Authority: EPA & states, tribes, or 
territorial governments 

Types: Individual            General

Water quality- 
based effluent 
limits







Pretreatment requirements -  307 

Publicly-owned treatment works (POTWs) have 

Pretreatment programs to prevent

• Pass through

• Interference

through pretreatment standards, monitoring 
requirements, and best management practices

(33 USC  1317) 



NPDES Permitting and Stormwater





Legal Response 1: Industrial Stormwater Permitting



Legal Response 2: 

Municipal Separate Storm Sewer 

System Permits (MS4s)









Dredge or fill permitting -  404

Authority: Army Corps of Engineers & states or tribes

Types: Individual            General

Section 404(b)(1) Guidelines:

Least Environmentally Damaging Practicable 
Alternative (LEDPA)

Public Interest
(33 USC  1344)



Types of  Section 404 Permitting

Compliance Method Where It Applies Average Cost and Time

Individual permit Higher-impact projects (based on 

thresholds set by regulation)

“[F]or a proposed activity impacting up to 3 acres 

of  wetland… from $17,646 to $35,293”; 264 days 

from receipt of  complete application.

Numbers could be much higher for larger 

projects.

General permit Low-impact projects (based on 

thresholds set by regulation)

From $4,412 to $14,705; 45 days from receipt of  

complete application

No permit needed No filling of  waters of  the United 

States.

N/A

Cost and time numbers from Reissuance and Modification of  Nationwide Permits, 86 Fed. Reg. 73522, 

73569 (Dec. 27, 2021) (providing costs in 2019 dollars). Numbers do not include the time of  preparing a 

permit application.



Why else (besides water quality protection) does 
Clean Water Act section 404 matter?

Section 404 permitting is often the discretionary federal 
action that leads to National Environmental Policy Act 
review.

Section 404 permitting is often the discretionary federal 
action that leads to review under section 7 of  the Endangered 
Species Act.



What usually happens with section 404 permitting?

About 97% of  projects receive general permits.

Nicole T. Carter, Cong. Rsch. Serv., 97-223, The Army Corps of  Engineers’ Nationwide Permits Program: Issues and Regulatory 
Developments 2 (2017).

Permit denials are very rare.

See Nicola Ulibarri & Jiarui Tao, Evaluating Environmental Permitting Process Duration: The Case of  Clean Water Act Section 404 
Permits, 62 J. ENV’T PLANNING & MGMT. 2124, 2140 (2019).



Compensatory Mitigation



Rassawek



Water Quality Standards and their 
Implications



The Clean Water Act’s Two Basic Regulatory Approaches

Technology-based standards
1. Identify regulated pollutants.

2. Identify regulated activities or 
industrial sectors.

3. Set effluent standards at 
technologically feasible levels.

4. Implement and enforce 
standards.

5. Revise standards as technology 
evolves.

Water-quality based regulation
1. Identify desired environmental 

conditions for waterways.

2. Develop water quality standards 
protective of  those desired 
conditions.

3. Develop pollution control 
approaches that will (or are 
supposed to) attain compliance 
with those water quality 
standards.



Water quality 
standards
  303

(33 USC  1313) 

Image: https://www.epa.gov/tmdl/overview-
identifying-and-restoring-impaired-waters-
under-section-303d-cwa



What are water quality standards?

Designated uses

Criteria

Non-degradation policy



Designated uses: an example

2.1.3 COLD FRESHWATER HABITAT (COLD) 

Uses of  water that support cold water ecosystems, including, but not limited to, 
preservation or enhancement of  aquatic habitats, vegetation, fish, or wildlife, 
including invertebrates. Cold freshwater habitats generally support trout and may 
support anadromous salmon and steelhead fisheries as well. Cold water habitats 
are commonly well‐oxygenated. Life within these waters is relatively intolerant to 
environmental stresses. Often, soft waters feed cold water habitats. These waters 
render fish more susceptible to toxic metals, such as copper, because of  their 
lower buffering capacity.



Water quality criteria: an example



Three primary implications of  water quality standards

• 401 certifications

• 303(d) lists, TMDLs, and continuing planning 
processes

• NPDES permitting

• (plus anything else the state chooses, if  it chooses to 
do anything else)



Water Quality Standards and 401 Certifications 



Water Quality Standards and TMDLs



What are TMDLs?

• A TMDL is a written report.

• The report describes causes of  water quality impairment for a specific 
water body and specifies a daily budget for pollutant loading.

• The load is generally broken into a wasteload allocation (for point 
sources) and a load allocation (for nonpoint sources).



What don’t TMDLs do?

• TMDLs are not enforceable regulatory documents, at least for 
nonpoint sources, unless states choose to make them so.

• States must have continuing planning processes for addressing 
water quality impairment but are not required to implement 
their plans.



Water Quality Standards and NPDES Permits



Writing NPDES Permits: The Roles of  Technology-
Based and Water-Quality Based Limitations

Step 1: Determine the appropriate technology-based standard

Step 2: Add additional or more stringent controls (water quality based 
effluent limits, or WQBELs) as necessary to protect water quality



WQBEL Questions and Challenges

How do we develop site-specific controls out of  general water-quality 
standards? What if  the standards are qualitative?

How fast does compliance need to occur?

What kind of  mixing zone can be used?

What if  the waterway already fails to meet water quality standards? Can 
new dischargers be added?



Enforcement -  309

(33 USC  1319)

Whenever EPA finds someone in violation of 
a point source (  402) or dredge and fill 
(  404) permit, they shall notify the violator 
and the state

If no state action 
after 30 days

EPA shall order compliance

or bring civil penalties on 
violator

EPA may also bring administrative actions

State and/or EPA can also bring criminal actions



Citizen suits-  505

Violation of an effluent standard or limitation 
(permit violation) or order issued by the EPA or 
state with respect to the standard or limitation

-discretionary duty 

an effluent standard or limitation
(permit violation) or order issued by the EPA or
state with respect to the standard or limitation

60-day notice 
required

Diligent 
prosecution 
bar

Continuing 
violation

Other considerations:

(33 USC  1365)

Grounds:
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COOPERATIVE FEDERALISM

 Model of intergovernmental relations that recognizes 
the overlapping functions of national and state 
governments

 Governmental power is not concentrated at any 
governmental level or in any agency. Instead, the 
national and state governments share power

 Constitutional Foundations

 Supremacy Clause (Article VI)

 Necessary and Proper Clause (Article 1, Section 8)

 a narrow interpretation of the Tenth Amendment



COOPERATIVE FEDERALISM



COOPERATIVE 

FEDERALISM IN ACTION

 Waters of the United States

 Groundwater & Jurisdiction

 Section 401 Water Quality Certification



WATERS OF THE UNITED STATES

 Threshold term in the CWA that 

establishes the geographic scope 

of the federal jurisdiction under the 

Act.

 Water Quality Standards

 TMDLS

 NPDES Permits

 Sec 404 Permits

CWA programs address “navigable 

waters”, defined in the statute as “the 

waters of the United States, includes 

the territorial seas.”



WATERS OF THE UNITED STATES

A Long & Winding Road

 United States v. Riverside Bayview, 
474 US 121 (1985)

 Solid Waste Agency of Northern 
Cook County v. U.S. Army Corps of 
Engineers, 531 U.S. 159 (2001)

 Rapanos v. United States :: 547 U.S. 
715 (2006)

 Sackett v. EPA (05/25/2023)



EPA 

REGULATORY 

HISTORY

 In 1986  EPA/ Corps issued 

regulations defining WOTUS

 In 2015 agencies amended 1986 

regulations & issued  Clean Water 

Rule

 In 2019 agencies repealed the 

CWR & returned to the pre-existing 

definition of WOTUS

 In 2020 agencies issued Navigable 

Waters Protection Rule

 In 2023 agencies issue conforming 

rule in light of Sackett





WHITE V. EPA (US DISTRICT CT, NO. 

2:24-CV-00013-BO)

 Denied a property owner’s bid to 

quickly block the policy’s 

implementation, saying it “faithfully 

conforms” to the Supreme Court’s 

landmark Sackett decision on the 

key issue of defining “adjacent” 

wetlands



ROLE OF STATES & 

GROUNDWATER

 Implementing state water laws

 Waters of the State definitions

 Specific state water quality laws

 Implementing federal Clean Water Act

 Implementing other  environmental statutes

 SDWA, RCRA, CERCLA



COUNTY OF MAUI, HAWAII V. HAWAII WILDLIFE 
FUND, 
140 S. CT. 1462 (2020)

➢ The prohibition against unpermitted discharges in section 

301 of the Clean Water Act (CWA) applies not only to 

direct discharges from point sources into navigable 

waters, but also to “functional equivalents” of such direct 

discharges that may pass through a non-point source. 

➢ The Court created a non-exclusive, seven-factor test for 

identifying a “functional equivalent,” including time, 

distance, material through which the pollutant passes, 

dilution, amount entering a navigable water, manner by 

which it enters a navigable water, and degree to which 

the pollutant maintains its specific identity.



COUNTY OF MAUI, HAWAII V. HAWAII 

WILDLIFE FUND, 

140 S. CT. 1462 (2020)

 In 2014, District Court granted partial summary judgment finding 

that the addition of a pollutant to navigable waters from a point 

source constituted a prohibited discharge under the CWA.

 In 2018, 9th Circuit affirmed and held that liability was proper 

where pollutants are “fairly traceable from the point source… 

such that the discharge is the functional equivalent of a 

discharge into the navigable water” and “the pollutant levels 

reaching navigable water are more than de minimis.”

 In 2020 SCOTUS vacated and remanded



REGULATORY 

ACTIONS

 In 2021EPA issued guidance interpreting 
SCOTUS functional equivalent test

 In 2023 EPA issued a new Maui guidance 
for public comment

 Describes the functional equivalent 
analysis and explains the types of 
information that should be used to 
determine which discharges through 
groundwater may require a NPDES 
permit

 In 2024 expectation EPA will finalize 
guidance



STONE V. HIGH 
MOUNTAIN 

MINING 
COMPANY, LLC, 
NO. 19-CV-1246, 
2022 WL 4129398 
(D. COLO. SEPT. 

12, 2022),

 The court found that two ponds did not 
have clay liners, the clay liners on the two 
other settling ponds did not effectively seal 
the ponds, and the settling ponds were 
designed to leak. The court also found that 
the settling ponds were located about 100 
feet from the Middle Fork, and water 
migrated from the settling ponds to the 
Middle Fork—likely within a matter of days.

 The court noted that, based on the position 
and distance of the ponds, it made 
“physical and logical sense that a 
discharge to groundwater so close to the 
river is the functional equivalent of a direct 
discharge into the river.” The court 
analyzed each of the Maui factors to 
determine functional equivalence.



Sec. 401 Water 

Quality 

Certification



SECTION 401 CLEAN WATER ACT

No federal permit/license 
can be issued that may 
result in a discharge to 
waters of the U.S.  

• Unless

That state or authorized 
tribe certifies that the 

discharge is consistent 
with standards and other 

water quality goals or 
waives certification

No certification or denial 
means no federal permit 

or license



S. D. WARREN CO. V. MAINE BOARD OF ENVIRONMENTAL 

PROTECTION 

(126 S.CT. 1843 (2006))

“State certifications under § 401 are essential in the scheme to 
preserve state authority to address the broad range of 
pollution:

These are the very reasons that Congress provided the States 
with power to enforce ‘any other appropriate requirement of 
State law,’ 33 U.S.C. § 1341(d), by imposing conditions on 
federal licenses for activities that may result in a discharge,”



 PUD NO. 1 OF 
JEFFERSON 
COUNTY V. 
WASHINGTON 
DEPARTMENT OF 
ECOLOGY (511 U.S. 
700 (1994)

§401(d) thus allows the State 
to impose ‘other limitations’ 
on the project in general to 

assure compliance with 
various provisions of the Clean 

Water Act and with ‘any 
other appropriate 

requirement of State law’… 

And §401(d) is most 
reasonably read as 

authorizing additional 
conditions and limitations on 
the activity as a whole once 
the threshold condition, the 
existence of a discharge, is 

satisfied.



RECENT 

REGULATORY 

DEVELOPMENTS

 In 1971, EPA promulgated regulations for 

implementing 401

 In 2020, EPA issued Clean Water Act Water 

Quality Certification Rule 

  In 2023 CWA Section 401 Water Quality 

Certification Improvement Rule



LOUISIANA V. EPA, 2:23-CV-

01714

 Challenge  by a coalition of states and regulated 

entities that prefer the narrower regulatory approach of 

the 2020 Rule and allege that the 2023 Rule 

impermissibly expands the Certifying Agencies’ 

authority in a manner the CWA did not anticipate or 

intend. 

 Seeking Summary Judgment (May 2024)
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