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Survey and Interview Analysis: Gaps and Recommendations  

 
Introduction  

This analysis is based primarily on a Tribal consultation survey disseminated to California 
Native American Tribes in January and February  2024. It also includes information from 
follow -up interviews with survey participants, and was informed by an original round of 
interviews with representatives of Tribes, agencies, and legal experts in 2022, and the 
project steering committee.  

The goals of the survey were to assist in identifying gaps in effective implementation of 
California’s laws requiring Tribal consultation, primarily SB 18 and AB 52, and to compile a 
set of recommendations for addressing the gaps. This analysis presents go als and 
recommendations from the point of view of Tribal respondents, in accordance with the 
goals of the laws to protect Tribal cultural places and cultural resources. A companion 
rubric addresses issues faced by Tribes, agencies , and local governments as  a whole in 
implementing consultation.  

Methods   

After conducting an initial round of interviews, the survey was developed by ELI project 
leaders Cynthia Harris and Greta Swanson, with input from project partners, Tribal 
representatives, and the project steering committee. ELI obtained Institutional Revi ew 
Board (IRB) approval for the survey from the California Rural Indian Health Board. The ELI 
team disseminated the survey directly via email to 141 California Native American Tribes, 
both federally recognized and non -federally recognized Tribes in Califor nia to which the 
state consultation laws apply. It also disseminated it through Tribal organization channels. 
23 California Native American Tribes, two -thirds from federally recognized and one -third 
from non -federally recognized Tribes, responded to the su rvey. ELI conducted six follow -up 
interviews, five of which were with non -federally recognized Tribes.  

Although the results are not statistically conclusive, this analysis reviews the quantitative 
results and accompanying comments as indicators and examples of current on -the -ground 
implementation of the consultation laws. It discusses the results in terms of key issues in 
consultation, grouped in three areas. For each issue, it briefly sets out applicable law, 
policy, and best practices as existing standards. Each section notes any improvements in 
consultation due to the laws, how the laws are being implemen ted from the point of view 
of Tribes, and gaps in implementation. For each issue, the analysis provides 
recommendations. Many recommendations may be implemented within the existing legal 
framework. Where legal change s might be required, it is noted. In addition, the 
recommendations discuss where appropriation of additional funds would be required.  
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Trends  

Interviews with Tribal representatives and a survey of California Native American Tribes 
indicate that the state’s consultation laws have given many California Tribes greater 
opportunities to consult and to have an influence on projects. 80% of survey resp ondents 
and all of the non -federally recognized (NFR) Tribal respondents agreed that there were 
increased opportunities for consultation as a result of the laws. Although the opportunities 
for consultation have increased, the efficacy of such consultation remains limited..  About 
one-third of Tribal respondents agreed that the laws have given them the ability to change 
projects early to avoid or mitigate their impacts. One -fourth overall and about one -third of 
NFR Tribes reported increased effectiveness of consultation. Several noted that 
consultation effectiveness and relationships vary significantly, depending on the agency 
and personnel involved.  

Of survey respondents, a few indicated that the laws promoted the resolution of issues and 
promotion of healing for Tribal members, while one commented that there should be more 
opportunities for healing for Tribal members.  

About one -fifth of respondents experienced no improvements as a result of the 
consultation laws. Comments indicated that some agencies take a check -box approach to 
consultation, in which the agency makes no substantive changes as a result of consultation.  

Nearly all Tribes sought several objectives through consultation. These included:  

● Preservation and avoiding disturbance of the cultural resources  
● Documentation of the resources (where there might not be preservation)  
● Cultural management of the resources  
● Protecting cultural heritage  
● Creative mitigation of impacts on the resources  

Tribes also sought protection and ecological restoration of ancestral lands, restoration of 
cultural sites, repatriation of ancestors, and promotion of Tribal sovereignty, among other  
goals.  

Issues on which Tribes had engaged in consultation included Tribal cultural resources 
(95%), cultural landscapes (70%), sacred sites (85%), Traditional Tribal cultural places (80%), 
city/county general or specific plans or amendments (90%), and human remains (ancestors) 
(85%). Tribes had also consulted on environmental and cultural stewardship of traditional 
lands and other topics.  

Most respondents have engaged in consultation under the California laws. About 75% have 
engaged in SB 18 consultation and over 85% in AB 52 consultation. About 50% have 
engaged in consultation on AB 275 and about 30% in AB 178. 83% of the NFR Tribes have 
engaged in SB 18 and AB 52 consultation.  
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Trends indicated  tha t a lthough  NFR Tribes have  had  m ore  opportun ities for consu lta tion  as 
a  resu lt of the  laws, the ir ab ility to  participate  in  consu lta tion  has been  m ore  lim ited  than  
for federa lly recogn ized  Tribes. Th is lim itation  stem s from  seve ra l factors, including a  lack 
of funding. Many participan ts indicated  tha t, wh ile  consu lta tion  laws have  created  
opportun ities for Triba l participation , they have  a lso  im posed  sign ificant re source  dem ands 
on  a ll Tribes.  

Another trend  noted  in  the  com m ents and  fo llow-up in te rviews was tha t Tribes have  
experienced  m ore  e ffective  consu lta tion  with  a  greate r num ber of sta te  agencie s than  loca l 
governm ents. Am ong the  reasons re spondents gave  were  the  loca l gove rnm ent’s lack of 
capacity and  re sources, as we ll as negative  a ttitudes and  carrying ou t the  le tte r but not 
sp irit o f the  law.   

Prior to and in conjunction with consultation  

1. Confidentiality considerations  

Guidelines and legal requirements  

Requirements under AB 52 direct that Tribal information is not to be included in the 
environm enta l docum en t.1 The  SB 18 Guide lines provide  d irection  on  how to  avoid  
d isclosing Triba l confidentia l in form ation  under the  m andatory d isclosu re s requ ired  unde r 
the  Brown Act.2 

Current status, gaps, and issues  

● Laws do  not provide  sanctions for fa ilure  to  respect Triba l confidentia lity; som e  
ju risd ictions re spect confiden tia lity wh ile  o the rs do  not. 

● Confidentia lity considera tions can  be  a  double  b ind  for Tribes. A Tribe  m ight not 
d isclose  in form ation  because  it has no assu rance  that it  won’t be  shared  publicly; as 
a  resu lt, the  agency m igh t conclude  that the  Tribe  doesn ’t have  in form ation  and 
doesn ’t consu lt. 

Recommendations/opportunities 

● Deve lop  a  nondisclosu re  agreem ent, e specia lly a fte r the  Tribe’s in form ation  is 
involved , to  pro tect confidentia lity of Triba l in form ation . 

● Consider lim iting to one  or two people  who will ge t in form ation . 
● Agencie s shou ld  conside r how a  Tribe  m ay want to  lim it d isclosure  of confidentia l 

in form ation , wh ile  ensuring Triba l inpu t in  de te rm in ing the  existence  of Triba l 
cu ltura l re sources. 
 

 
1 GC §§ 65040.2(g)(3), 65352.5, 6254(r), & 6254.10. 
2 SB 18 Tribal Consultation Guidelines, at 25 [Guidelines]. 
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2. Rela tionsh ips be tween  Tribes and  agencie s/decision -m akers 

Guidelines and legal requirements  

The SB 18 Guidelines discuss the importance of establishing positive working  relationship s 
between agencies and Tribes . Part C, which discusses pre -consultation, advises establishing 
a  collaborative  re lationsh ip  as early as possib le .3 It a lso  advise s tha t be fore  consu lta tion , 
loca l gove rnm ents deve lop  a  consu lta tion  protocol with  each  Tribe  to include  the  
deve lopm ent and  m ain tenance  of a  co llaborative  re la tionsh ip .4 

The  de fin ition  of consu lta tion  in  both  SB 18 and  AB 52 necessarily involves m utua l re spect, 
de fin ing consu lta tion  in  part as “re spectfu l of each  party’s sove re ignty.”5 

Current status, gaps, and issues  

For about one-th ird  of Triba l respondents and  ha lf of NFR Triba l respondents, the  laws 
have  im proved re la tionsh ips be tween  the ir Tribe  and  lead  agencie s, wh ile  about ha lf 
ne ither agreed  nor d isagreed  with  the  sta tem en t. Som e  Tribes report tha t agencies fa il to  
fu lly understand  the  Triba l pe rspective  and/or tha t they conduct procedura l and  
substantive  p lann ing withou t Triba l input.  
 
Survey com m ents indica te  tha t whe the r Tribes encoun ter re spectfu l a ttitudes from  and 
have  good re la tionsh ips with  agencie s and  loca l governm en ts varie s with  the  Tribe  and  
particu la r agency and sta ff involved . Som e  Tribes have  deve loped ongoing positive  
re lationsh ips with  agencie s tha t are  open to  them . Re la tionsh ips can  include  regu lar 
m ee tings and  ongoing open  com m unication  be tween  the  partie s apart from  form al 
consu lta tions.   

Recommendations/opportunities 

● Num erous Tribes stre ssed  the  im portance  of having positive , ongoing re lationsh ips 
with  decision-m akers, re la tionsh ips tha t requ ire  both  sides to  invest tim e  and e ffort 
in to  bu ild ing. Such  re la tionsh ips can  serve  a  varie ty of purposes, including provid ing 
opportun ities for agencie s/loca l gove rnm ents to  be tte r unde rstand  Triba l cu lture  
and  concerns, and  for Tribes to  learn  abou t upcom ing pro jects and  provide  inpu t 
in to  p lann ing apart from  form al consu lta tion . The  re la tionsh ips a lso allow for le ss 
form al but still co llabora tive  decision-m aking to  take  p lace  in  an  environm ent where  
both  parties have  a  be tte r understanding of the  o the r.  

 
3 Id. at 17. 
4 Id. at 22. 
5 GC §65352.4. 
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● There  are  m ultip le  approaches to  crea ting ongoing com m unica tion  be tween  Tribes 
and  agencie s outside  of form al consu lta tions. These  include  e stab lish ing ongoing 
com m unications and  m eetings with  Tribes as to  upcom ing and long-te rm  plans and  
pro jects, and  e stab lish ing Triba l advisory com m ittee s to  address and  trouble -shoot 
issues in  the  consu lta tion  process or for p lann ing or pro ject deve lopm ent.  

● Throughou t, it  is  im portan t to  m ain ta in  an  a ttitude  of re spect on  both  sides. 
 

 
 

3. Provision  of resources/a lte rnative  m ethods for Tribes to  have  a  ro le  in  decision-
m aking 

Guidelines and legal requirements related to resources 

The SB 18 Guidelines ask agencies to be aware of Tribes’ staffing levels and ability to 
re spond, and  to  keep  th is in form ation  in  m ind when  deve loping pro tocols.6 

Fede ra l gu idance  and  policy se t a  standard  for com pensating Triba l expe rts com m ensurate  
with  o the r experts engaged in  environm enta l ana lyses.7 Because  Californ ia  m ode ls its  
policy on  fede ra l policy, the se  policie s are  applicable  to  consu lta tion  under Californ ia  laws.  

Current status, gaps, and issues  

Consu ltation  is an  un funded m andate  im posed  on  Tribes, who have  lim ited  re sources.  
Tribes rece ive  a  large  volum e of consu lta tion  requests, wh ich  requ ire  sign ificant sta ff or 
voluntee r tim e  to  review to  m ake  an  in itia l decision  as to  whether to  proceed  with  
consu lta tion , as we ll as tim e  for consu lta tion  itse lf.  Com m ents included that there  a re  too  
m any consu lta tion  requests overa ll for m any Tribes to  review. NFR Tribes do not rece ive  
funding for a  Triba l Historic Pre servation  Officer and  re ly on  o the r sources of funding or 

 
6 Guidelines, at 17. 
7 Guidance for Federal Departments and Agencies on Indigenous Knowledge, at 18; ACHP Policy Statement on 
Indigenous Knowledge and Historic Preservation, at 5. 
 

Yosemite National Park engages in standing, bi-weekly 
meetings on upcoming projects with Tribes and sends 
out a monthly spreadsheet of upcoming projects to 
Tribes. These actions have fostered a relationship of 
trust during the pre-planning phase, led to creative 
mitigation, and provided opportunities for ongoing 
communication with both federally and non-federally 
recognized Tribes in and around the Park. 
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the ir own  personal tim e to address consu lta tion  requests.  Additiona lly, Triba l experts, who 
provide  e ssentia l in form ation  for p lann ing and  pro jects, are  not a lways pa id . 

Most Triba l re spondents d isagreed  with  the  sta tem ent that they have  adequate  pe rsonne l 
and  financia l resources to  participa te  in  consu lta tion  to  the  extent they wou ld  like  to, wh ile  
on ly about one-fourth  of responden ts agree  tha t they have  su fficien t re sources to 
e ffective ly engage  in  consu lta tion . Two-th irds of non-fede ra lly recogn ized  Californ ia  Native  
Am erican  Tribes strongly d isagreed  tha t they have  su fficien t re sources, wh ile  one-th ird  
indica ted  that re sources were  su fficien t. 

Recommendations/opportunities 

Providing more resources to Tribes could include the following:  

● Increase funding to provide for more than one THPO position per Tribe  
● Provide funding to Tribes for additional resources or personnel to research and 

manage data, provide education to Tribal members, attend consultations, and 
provide additional expertise.  

● Generally, compensate Tribal time and knowledge. Pay Tribal experts for their time 
at competitive rates . Compensate for  initial and subsequent cultural surveys, 
participation in meetings, and any other time required.  

● Provide funding to NRF Tribes.  
● Provide a line item in agency budget to pay Tribal staff for consultation  and/or  

members of a Tribal advisory committee , as San Diego County has done.  
● Create a permit system, where CRM firms and archaeologists are required to obtain  

Tribal permits before beginning cultural surveys to both generate revenue for the 
Tribe and involve Tribal monitors and THPOs from the outset.  

● Provide resources to Tribes to support on -going relationship -building.  
● Agencies build up resources to assist Tribes with consultation, including staff or 

Tribal liaison dedicated to facilitating communication and consultation with Tribes.  
● Provide dedicated staff to represent Tribes and their concerns in ongoing 

communications and to maintain  relationships with agencies at multiple levels . 

Additional  approaches to  limit ing the burden of multiple consultations on Tribes could 
include:  

● creative and more efficient decision -making in accordance with the Tribe’s 
agreement, looking at to what extent Tribes and agencies can collaborate on 
decisions, and bring related projects into a single decision -making process.  

● Tribes collaborate on joint consultation, with explicit Tribal agreement.  
● Opportunities for Tribes to know of projects ahead of time, so as to have input 

ahead of time, sometimes alleviating the need for formal consultation  
●  Agencies should also ensure that they do not send unrelated notices to Tribes.  
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4. Education /tra in ing 

Guidelines and legal requirements 

The SB 18 Guidelines discuss pre -consultation options that include education of agencies 
on Triba l cu lture , h istory, and  in te re sts.8  

Current status, gaps, and issues  

Tribes had  varying responses as to  whe the r agencie s/loca l gove rnm ents su fficien tly 
unde rstand  the  laws to engage  in  e ffective  consu lta tion . Approxim ate ly one-quarte r 
ind ica ted  that agencie s su fficien tly understand  the  laws; about a  quarte r ne ither agreed  
nor d isagreed , and  a lm ost ha lf d isagreed .  

About three-fou rths of Triba l re spondents agreed  that they have  su fficien t knowledge  of 
the  consu lta tion  laws, wh ile  a  few did  not agree . However, on ly abou t one-th ird  of NFR 
Tribes indicated  tha t they have  su fficien t knowledge .  

Recommendations/opportunities 

● Where  needed, ensu re  tra in ing and learn ing opportun itie s for agencies/loca l 
governm ents on  im plem enta tion  of the  consu lta tion  laws and  on  the  cu ltu re  and  
h istory of Tribes with  wh ich  they m ay consu lt. 

● Connect those  Tribes tha t a re  in te re sted  with  free  educa tiona l re sources on  the  
consu lta tion  laws. 

● Clarify consu lta tion  requ irem en ts/procedures when  jo in t fede ra l-sta te / loca l actions.  

During the consultation process  

5. Notification  

Notification of consultation opportunities includes consideration of when to notify, what 
information to provide, and who to notify.  

Guidelines and legal requirements 

Under AB 52, agencies are required to  notify Tribes w ithin 14 days of an application being 
complete or the lead agency’s decision to undertake a project. 9 The SB 18 Guidelines advise 
that once a local government initiates a proposal to adopt/amend a general or specific 
plan, it must request the Tribal contact list from NAHC. The local government should 
contact Tribes as soon as possible upon receiving the list. 10 
 

 
8 Guidelines, at 21. 
9 PRC § 21080.3.1. 
10 Guidelines, at 13. 
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Under AB 52, the  notice  m ust provide  in form ation  that includes descrip tion  and  loca tion , 
and  loca l agency con tact.11 The  SB 18 Guide lines suggest tha t notice s include  a  “descrip tion  
of the  proposed  gene ral p lan  or specific p lan  be ing considered, the  reason  for the  
proposa l, and  the  specific geograph ic a rea(s) [with  clear m aps] tha t will be  a ffected  by the  
proposa l. Re levant techn ica l docum ents shou ld be  provided  with  a  concise  explanation  
that clearly describes the  proposed  gene ra l p lan  or specific p lan  am endm ent and  its  
potentia l im pacts on  cu ltura l re sources, if known.”12 

Who to  notify varie s by sta tu te . Unde r SB 18, the  loca l gove rnm ent m ust notify listed  Triba l 
con tacts for Tribes on  the  NAHC con tact list.13 For open  space , it  m ust notify those  Tribes 
that have  requested  notifica tion  in  advance  and  are  on  the  NAHC list.14 Loca l governm en ts 
a re  to  con tact the  NAHC office  for Tribes and  the ir con tacts to  notify. The  SB 18 Guide lines 
poin t out the  need  to  m ain ta in  updated  lists. Through pre -consu lta tion , agencie s and  
Tribes can  de te rm ine  procedures to  m ain ta in  updated  contact lists. AB 52 requ ire s 
notifying Tribes who have  requested  notifica tion  for pu rposes of CEQA.15 

A separate  issue  is that there  is a  lack of clarity regard ing applica tion  of Californ ia  
consu lta tion  laws tha t m ust be  fo llowed when  there  is federa l involvem ent. Th is situation  
can  be  especia lly d ifficu lt when a  non-federa lly recogn ized  Tribe  m ay consu lt with  a  sta te  
agency but not a  federal one  on  the  sam e pro ject. 

Current status, gaps, and issues  

Survey results indicated that most respondents had received notices inviting them to 
consult with agencies. Local jurisdictions had sent SB 18 notices to 70% of Tribal 
respondents overall and to two -thirds of NFR Tribal respondents, and AB 52 notices to 80 % 
overall and all NFR respondents. State agencies had sent AB 52 notices to 80% overall and 
83% of NFR respondents.  

However, timing of notification may occur after key decisions, including cultural resource 
surveys, have already been made at the outset of a project, in advance of Tribal 
involvement. One -third of Tribal respondents agreed that they learn about projects e arly 
enough to make changes; over one -third disagreed with the statement, and over one -fifth 
neither agreed nor disagreed.  

An agency may not recognize that CEQA notification to Tribes is triggered when the 
footprint of an existing building/project is being expanded.  

 
11 PRC § 21080.3.1. 
12 Guidelines, at 14. 
13 G.C. § 65352.2. 
14 G.C. § 65562.5. 
15 PRC § 21080.3.1. 
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Tribes do  not a lways rece ive  the  in form ation  tha t they need  in  notice s or in  response  to  
the ir fo llow-up requests.  

As for who to  notify, the  fact tha t AB 52 requ ires Tribes to  proactive ly notify the  agencie s 
with  wh ich  they wou ld  like  to  consu lt has re su lted  in  som e  Tribes not rece iving 
notifications. In  addition , notice s m ay be  sen t to  the  wrong Triba l departm ent, or the  
governm enta l en tity m ay be  m istaken  as to  the  Tribe ’s trad itiona l te rritory or fa il to  fo llow 
the  ru le  to  reach  out to  the  NAHC, leaving ou t som e  Tribes. When the re  is no in itia l 
re sponse , there  m ay be  a  fa ilu re  to  fo llow up to obta in  an  answer from  the  Tribe . 

Recommendations/opportunities 

● Notification should occur early enough for Tribe’s input to be capable of altering the 
project’s outcome, and early enough to allow for changes in the plans/project before 
the CRM report is done.  

● Provide a more flexible timeframe  for responding to a notice . In one example, an 
agency accepted a Tribe’s response to the invitation even though it was submitted 
after the deadline, based on an ongoing good relationship. Such accommodation 
could also be made through a joint protocol.  

● Ensure education of agencies such that they at a minimum follow the law for 
notification.  

● Provide sufficient, not overwhelming information; readily provide follow -up 
information that the Tribe requests.  

● Ensure that notification is sent to the appropriate Tribal contact. Ensure that local 
governments follow the formal procedure of contacting NAHC for every project. 
Agency should follow up to multiple contacts if there is no initial  response.  
 

6. Consultation process: timeline for consultation and consultation procedures  

Guidelines and legal requirements 

The SB 18 Guidelines encourage local governments to consult as early as possible, 
beginn ing consu lta tion  be fore  a  form al proposa l is  subm itted.16 Afte r notifying Tribes of 
the  opportun ity to  consu lt with in  14 days of a  com ple ted  applica tion  or the  agency decision  
to  undertake  a  pro ject and  a  Tribe ’s request with in  30 day of notification , AB 52 requ ire s 
that the  agency in itia te  consu lta tion  with in  30 days of the  Tribe ’s request.17  

The  Guide lines encourage  loca l governm en ts to  deve lop  jo in t consu lta tion  pro tocols with  
each  Tribe  through  pre-consu lta tion . Governm ents shou ld  ask Tribes for the ir protocol if 

 
16 Guidelines, at 12. 
17 PRC § 21080.3.1. 
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ava ilab le . They are  to  contact the  Triba l repre sentative  identified  by NAHC.18 Under AB 52, 
the  Tribe  is to  designate  a  lead  contact person .19 

Current status, gaps, and issues  

About two -thirds of survey respondents disagreed with the statement that the laws provide 
sufficient time for consultation.  

The consultation timeline can be challenging for many Tribes, especially those with limited 
resources. Timing may constrain Tribes’ ability to participate. The 30 -day time limit for 
responding to an AB 52 notice can be too short for some Tribes.  

Recommendations/opportunities 

● When needed by Tribes, provide a flexible timeline for responding to the invitation 
for consultation, in accordance with the Tribe’s capacity. (see Notification)  Provide 
timeline conducive to Tribe’s schedule in scheduling/ managing consultation 
process. 

● Defer to the Tribe’s preferred consultation procedures/protocol if available  
● Consultation takes place between decision -makers (high level) or people authorized 

to speak and make decisions for the agency and Tribe  
● Defer to Tribe’s preferences for venue, e.g., phone calls, written communication, 

video calls, physical venue at convenient location for Tribe.  
● Agendas should be mutually agreed upon and flexible.  
● Allow for the consultation process to provide an opportunity for education, to fill in 

gaps in the agency’s understanding of the Tribe’s culture, history, and concerns.  
 

7. Consideration of Tribal expertise and Indigenous knowledge  

Related issues here include how traditional Tribal cultural places and Tribal cultural 
resources are identified and who identifies them, and determining the significance of both 
the Tribal cultural resources and the impacts of the project on the Tribal cul tural resources.  

Guidelines and legal requirements 

SB 18 notes that Tribes may have knowledge not otherwise available to local 
governments/project stakeholders. The SB 18 Guidelines state, “[a] Tribe may be the only 
source of information regarding the existence of a cultural place.” Under AB 52, 
discretion ary types of consultation include: the significance of Tribal cultural resources, and 
the significance of impacts on Tribal cultural resources. Appendix G, which provides 
additional direction for implementing the law , directs the agency to ask whether the project 

 
18 Guidelines, at 13.  
19 PRC § 21080.3.1.  
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wou ld  cause  a  substan tia l adve rse  change  in  the  sign ificance  of Triba l cu ltu ra l re sources. A 
sign ificant re source  includes one  “de term ined by the  lead  agency, in  its  d iscre tion  and  
supported  by substantia l evidence , to  be  sign ificant pursuan t to  [h istoric preserva tion ] 
crite ria ,” considering “the  sign ificance  of the  re source  to a  Californ ia  Native  Am erican  tribe .” 
 
Current status, gaps, and issues  

Pre-permit reliance on archaeologists to do a cultural resource survey can miss identifying 
cultural resources not on state databases but known to a Tribe. Such pre -permit reliance 
can result in consultation that is not meaningful because the environmental  impact report 
has already concluded that there are no Tribal Cultural Resources.  

Approximately two -thirds of Tribal respondents overall and 83% of NFR Tribal respondents 
indicated that Tribal expertise/Indigenous knowledge is not given sufficient weight in the 
decision. More than half overall and all the NFR Tribes responded that archa eologist/CRM 
firm knowledge is prioritized over Tribal expertise. In particular, one respondent noted that 
CRM firms currently wield the power to perpetuate inaccurate cultural knowledge to 
agencies they report to, but also have the power to contribute tru e and accurate Tribal 
history and culture by working with tribes to get information accurate and correct. 
Interviews indicated that younger/newer archaeologists tend to be more receptive to Tribal 
recommendations concerning Tribal cultural resources. Some Tribes have found CRM firms 
with which they can form good relationships and collaborate on the determination of Tribal 
cultural resources.  

Recommendations/opportunities  

● There should be early consideration of Tribal expertise/Indigenous knowledge 
together with that of archaeologist in cultural resource survey and report  

● Pre-permit/initial cultural resource surveys should involve Tribes if they wish to be 
involved, not just CRM firms and archaeologists. Don’t allow a CRM’s initial finding of 
no Tribal cultural resources or sites to determine whether to contact Tribes for 
consultation.  

● Agencies prioritize working with CRM firms/archaeologists that have good working 
relationships with Tribes.  

● Tribal staff involved should be paid for the initial survey at competitive rates. At the 
point that the Tribe’s information is involved, ensure payment of the Tribal staff 
involved for their expertise and time.  

● Impose penalty for failure of CRM firms/archaeologists to consult with Tribes.  
● Tribal knowledge is prioritized over CRM firm/ archaeological knowledge or at least 

given equal weight. Defer to Tribal knowledge over that of archaeologist in case of 
conflict . 
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● For p lants, u se  the  sta te -wide  p lant da tabase  to he lp  identify cu ltu ra lly im portan t 
p lan ts. 

● Im plications of de fe rence  to Triba l expertise  can  include  acknowledging im pacts on  
Tribes, of impacts on Tribal cultural resources , and incorporating Tribal point of 
view as to the importance/significance of a resource.  
 

8. Outcomes: creative mitigation of impacts  

Guidelines and legal requirements 

SB 18 requires local governments to conduct consultations with Tribes (when requested) 
for the  purpose  of “pre se rving or m itigating im pacts” to  the  cu ltura l p laces.20 The  SB 18 
Guide lines note  tha t pre servation  m ay be  the  on ly appropriate  treatm ent when  im pacts to  
the  physica l or sp iritua l in tegrity of a  cu ltu ra l p lace  cannot be  m itiga ted . The  Guide lines 
suggest as possib le  m itiga tion  m easures: Min im izing im pacts by lim iting the  degree  or 
m agn itude  of the  action  and  its  im plem en tation; Rectifying the  im pact by repa iring, 
rehabilita ting, or re storing the  im pacted  cu ltural p lace ; Reducing or e lim inating the  im pact 
over tim e  through  m on itoring and  m anagem ent of the  cu ltura l p lace ; Designation  of open  
space  land  in  accordance  with  GC §65560(b); Enhancem ent of habita t or open  space  
propertie s for pro tection  of cu ltura l p lace ; Deve lopm en t of an  a lte rna te  site  su itab le  for 
Triba l purposes and  acceptable  to  the  Tribe .21  

AB 52 requ ire s agencie s to  avoid  dam aging e ffects to  Triba l cu ltu ra l resources when  
feasib le .22 Mitiga tion  is a  m andatory topic of consu lta tion . Discre tionary topics a re  pro ject 
a lte rnatives or appropria te  m easures for pre serva tion  or m itiga tion  tha t the  Tribe  m ay 
recom m end. If m easures are  not identified  during the  consu lta tion  process, agency m ay 
consider: (1) Avoidance  and  pre se rvation  of the  resources in  p lace , including p lann ing and  
construction  to  avoid  the  re sources and  protect the  cu ltu ra l and  na tural con text, o r 
p lann ing greenspace , parks, or other open  space , to  incorporate  the  re sources with  
cu ltura lly appropria te  protection  and  m anagem ent crite ria . (2) Treating the  re source  with  
cu ltura lly appropria te  dign ity, taking in to  accoun t the  triba l cu ltu ra l va lues and  m ean ing of 
the  resource , including the  fo llowing: (A) Pro tecting the  cu ltu ra l characte r and  in tegrity of 
the  resource ; (B) Pro tecting the  trad itiona l u se  of the  re source ; or (C) Protecting the  
confiden tia lity of the  resource . (3) Pe rm anent conservation  easem ents or other in te re sts in  
rea l prope rty, with  cu ltu ra lly appropriate  m anagem ent crite ria  for the  pu rposes of 
pre se rving or u tilizing the  re sources or p laces. (4) Pro tecting the  re source .23  
 

 
20 GC § 65352.3. 
21 Guidelines, at 24. 
22 PRC § 21084.3 (a). 
23 PRC § 21084.3 (b). 
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Current status, gaps, and issues  

Interviews suggested that decisions that implicate the range of mitigation options available 
are often made at the outset of a project, in advance of Tribal involvement. However, about 
one-fourth of survey respondents report that they had an ability to change projects early to 
avoid or mitigate impacts and about one -fourth agreed that consultation was more 
effective  because of the consultation laws . About 35% overall agreed that there was greater 
protection of the Tribe’s cultural resources, although only a small minority (1) of NFR Tribes 
saw this result. A small group indicated that healing had taken place as a result of the 
consultation laws.  

A common comment is that mitigation options are frequently quite limited in practice, with 
much mitigation consisting solely of using a Tribal monitor during project construction.  

United Auburn Indian Community has publicly -available guidance on Tribal Goals for AB 52 
Consultation, which includes preferred mitigation and site restoration options for projects 
where  avoidance  is un feasib le .24 The  gu idance  m andate s the  deve lopm ent of a  long-te rm  
m anagem ent p lan , encom passing m easures like  fencing and regu lar opera tion  and  
m ain tenance  in  cu ltura lly sensitive  zones, a longside  an  unan ticipa ted  d iscove rie s protocol, 
du ring the  consu lta tion  phase .25 Since  each  Tribe  has d istinct consu lta tion  pre ferences, th is 
gu idance  shows the  va lue  of a  Triba l consu lta tion  policy.  

Recommendations/opportunities 

● Early involvem ent shou ld  a llow for fu ll considera tion  of a lte rnatives, and  ways to  
avoid  im pacts as m uch as possib le . Tribes seek the  ab ility to  ensure  tha t a  pro ject 
avoids cu ltura l re sources, to  m ake  changes in  design  ahead  of construction , and/or 
use  other crea tive  m itiga tion  m easures that are  im plem ented  be fore  fina l decisions 
a re  m ade  on  the  design  and  loca tion  of the  pro ject.  

● Som e  Tribes suggest changing the  laws to require  a  Tribe’s assent for any pro ject or 
cu ltura l pro ject re la ted  to  the  Tribe . 

● Outcom es shou ld  provide  opportun itie s for hea ling for Triba l m em bers, wh ich  
wou ld  be  de fined  by the  Tribe .  

 
24 United Auburn Indian Community, Tribal Goals for AB 52 Consultation (2023), https://auburnrancheria.com/wp-
content/uploads/2023/04/UAIC-AB52.pdf. 
25 Id. at 9. 

https://auburnrancheria.com/wp-content/uploads/2023/04/UAIC-AB52.pdf
https://auburnrancheria.com/wp-content/uploads/2023/04/UAIC-AB52.pdf
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After consultation  

9. Implementation/accountability  

Guidelines and legal requirements 

The SB 18 Guidelines suggest that b oth parties document consultation, “including letters, 
te lephone  ca lls, and  d irect m ee tings,” withou t d isclosing confidentia l in form ation .26 

AB 52 Best Practice s advise s tha t if there  is no  re so lu tion  at the  conclusion  of consu lta tion , 
the  partie s shou ld  “docum en t why and what e fforts were  m ade .” 

Current status, gaps, and issues  

Most Tribes ne ithe r agreed  nor d isagreed  as to  whether m easures agreed  to during 
consu lta tion  were  im plem en ted . Abou t one-fourth  d isagreed  tha t they were  im plem ented . 
Com m ents indicated  tha t decisions are  not a lways com m unicated  to  the  construction  firm  
or tha t on -the-ground coordination  is lacking or does not accom m odate  a  THPO’s schedu le . 
Many identified  issues with  accountability, noting that the  laws do not have  any 
accoun tability bu ilt in to them . 

Recommendations/opportunities 

Options for im proving accoun tability include :  

● Establish  accessib le  m eans o the r than  litiga tion  of hold ing agencies/loca l 
governm ents accountable . Establish  accessib le  appea l processes. 

● Create  written  account of decisions m ade  during consu lta tion .  
● Ensure  coordina tion  with  construction  firm s to  ensure  im plem entation  of decisions 

m ade  in  consu lta tion .  
● Plan  for fu ture  of pro ject, wh ich  will like ly involve  m ain tenance  and  potentia l 

expansion , in  wh ich  the  Tribe  is regu larly apprised  of ongoing action  involving the  
pro ject.  

● Change  laws to im prove  accoun tability of agencie s in  consu lta tion . 

 
26 Guidelines, at 18. 


