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Overview

Function — reasonable assurance that federally
permitted activity protects water quality

Statutory delegation of authority to states to issue or
deny certification

Certification as mandatory condition of federal permit

Appealable through state administrative process and
judicial review



Elements of Section 401

Application for federal permit (inc. license or other
authorization)

Involving discharge into navigable waters

Approvable only if state certifies compliance with water
quality standards

Reasonable conditions related to discharge and activity
as a whole

One year clock for state process



Frequently Litigated Issues

When does clock for state process start?

What is permitted scope of conditions in water quality
certification?

May state reopen certification after issuance of federal
license?



Case Study — Dam Removal on Klamath River

= Largest dam removal in history

= Subject to license surrender order issued by the Federal
Energy Regulatory Commission (FERC)

= Subject to water quality certifications by States of
California and Oregon









Commercial
Fishermen

" Klamath River Basin Klamath

F Tribes

Upstream
Irrigators

Upper
Kiliimath

National
Wildlife

; va,—,,v:;xi,‘(_. CLEAR LAKEZ,
R T @ Refuges
Lake .. Clear

4 Falls
2’"‘ R'&’ﬁ v HA?P%[‘Q? (122
KENO', D M

RAM )
(I LOSTRIVER DIV.
ANDERSON-

Oregon

421y 3025

jj , Downstream
Irrigators

$
A
Trinity.
TRINITY G5
pryille® DA N

() LEWISTON DAM

-—— 1Miles

ABUCKHORN DAM 0 10 20 30 40 50

Reddingg

Trinity River




J.C. Boyle Dam
Klamath River
Renewal Project
Medford @

Ashland ®

Iron Gate Dam
OREGON

CALIFORNIA Low;‘
\ Klamath

Lake

® Crescent City Copco Dams 1 & 2

Pacific Ocean

Trinity .
@ Project Reach

(6] Non-Project Dams

——
—

KLAMATH Project Vicinity Map
RIVER RENEWAL  www.klamathrenewal.org Klamath River Renewal Project



b B\ ¥ YW W . SRR "










i

o =
.&.ﬂ&?« o>

L

RS ST




T
) |
"

WX
&

o
\
' N, .




WASHINGTON

I“ n
Yo
.f_{

CALIFORNIA
NEVADA

| ormeeom

PacifiCorp service area

Coal facilities (11 total)

Natural gas facilities (5 total)

Geothermal and other (2 total)

Hydro systems (44 total facilities)

Wind facilities (13 total)

Coal mines (3 total)

PacifiCorp-owned primary
transmission lines

Transmission access (a)

MONTANA

ARIZONA -
O

o ®

s NEW MEXICO
.::O‘O

LY



Klamath Hydroelectric Settlement Agreement

= 2002 - start of relicensing for Klamath Hydro Project
under Federal Power Act

= 2006 - start of negotiations between PacifiCorp
(licensee) and other parties

= 2010 -signing of Klamath Hydroelectric Settlement
Agreement (KHSA)

= 2016 - Amended KHSA



Terms of KHSA

Purpose — restore sustainable fisheries
Proposal — license transfer and surrender

Committed funds
» 5200 million from PacifiCorp’s ratepayers
» 5250 million from CA’s taxpayers

Status quo power operations until 2022

No liability for PacifiCorp, States, or US









Permits Needed to Implement KHSA

= License transfer (PacifiCorp to Klamath River Renewal
Corporation)

. License surrender order

= Biological Opinions under Endangered Species Act section

7(a)(2)

=  Water quality certifications by States of California and
Oregon

=  More than 70 permits total



Permitting Strategy

Secure shovel-ready approvals based on Definite Plan:

=  Final design for dam removal (100% specifications)

= Management Plans (total of 54) — habitat restoration, historical
resources, and all other elements

= Risk management program
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Water Quality Certifications (2020 -2022)

= Conditions related to:

Reservoir drawdown
Sediment deposit

Methods of deconstruction
Future recreation facilities
Hatchery

Fire protection
Comprehensive monitoring
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" |ncorporated into FERC’s license surrender order
(2022)


















Further Information

Richard Roos-Collins
General Counsel, Klamath River Renewal Corporation
and
Principal, Water and Power Law Group PC
2140 Shattuck Avenue, Ste. 801
Berkeley, CA 94704
(510) 296-5589
rrcollins@waterpowerlaw.com
www.waterpowerlaw.com
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